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G>uito( Appeals of the District of G)iumbia 


No. 4491. 

District of Columbia, Plaintiff in Error, 

vs. 

Harvf.y Wheeler, 
and 

No. 4492. 

District of Columbia, Plaintiff in Error, 

vs. 

Fenton Goldman. 


1 In the Police Court of the District of Columbia, 

March Term, 1926. 

No. 33858. 

District of Columbia 


vs. 

Harvey Wheeler. 

Information for Violation of Traffic Regulations—Horse 

drawn Vehicle. 

Be it remembered. That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 

1—4491a 
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papers were filed and proceedings had in the above entitled 
cause, to wit: 

March 18th, 1926.—Plead Not Guilty. 

April 8th, 1926.—Motion to quash warrant and informa¬ 
tion filed. 

April 9th, 1926.—Plra not guilty withdrawn—motion to 
(plash filed. Amendment to motion to quash information 
filed. 

June 4th, 1926.—Motion to quash information granted. 
Hxceptions noted hy Asst. Corporation Counsel and notice 
given of applying to Court of Appeals for Writ of Error. 
Opinion rendered by Judge McMahon. Bill of Exceptions 
submitted. 

June rJtli, 1926.—Time in which to sign Bill of Excep¬ 
tions extended 10 da vs. 

June 21st, 1926.—Bill of Exceptions settled, signed, 
sealed and filed. 

June 29th, 1926.—Writ of Error received from Court of 
A ppeals. 

July 1st, 1926.—Stipulation filed. 

July 1st, 1926.—Assignment of Error filed. 

July 2, 1926.—Copy of record and proceedings in this 
case together with Writ of Error transmitted to Court of 
Appeals in obedience to said Writ. 

2 In the Police Court of the District of Columbia, 

March Term, A. D. 1926. 

The District ok Columbia, .95; 

Francis IT. Stephens, Esq., Corporation Counsel, by 
Edward W. Thomas, Walter L. Fowler, Alexander H. 
Bell, Jr., Assistant Corporation Counsel, who for the Dis¬ 
trict of Columbia ])rosecutes in this behalf in his proper 
])erson, comes here into Court, and causes the Court to 
be informed, and complains that Harvey Wheeler, late of 
the District of Columbia aforesaid, on the 18th dav of 
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March, in the year A. D. nineteen hundred and twenty-six, 
in the District of Columbia aforesaid, and on 16th Street 
northwest, being then and there the driver of a certain 
horsedrawn vehicle, did drive the same on said street be¬ 
tween H and Colorado Avenue northwest other than for 
the purpose of making deliveries or loading, contrary to and 
in violation of the Traffic Regulations in such case made 
and provided, and constituting a law of the District of 
Columbia. Sec. 13-A. C. 

FRANCIS H. STEPHENS, 

Corporation Counsel, 
(Signed) By ALEX. H. BELL, Jr., 

Assistant Corporation Counsel, 

Personally appeared A. M. Tolson this 18th day of 
March, A. D. 1926, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

(Signed) R. TORRILLO, 

Deputy Clerk Police Court of 

the District of Columbia. 



4 DISTHICT OF COLI’MBIA VS. HAHVEY WHEELER. 

3 [Endorsed:! McMahon, Jndf^e. Col. —. Xo. 
338r)8. Information—Traffic. District of Columbia 

vs. Harvev Wheeler. Address: -. Permit Xiimber: 

-. Notified to appear in Court at-,-. Horse- 

drawn Vehicle on Ifith Stieet X. W. Witness: P. X. (J. A. 
M. Tolsmi, Officer. Filed .Mar. 18, 11)2(1. F. A. Sebring, 
(Merk of Police (V)urt, I). C. Xo. 10 prect. 4-l()-2(). 4-f)-2(l.— 
2 P. .\I. P. K. 4-8-2().—Motion tf> cpiash warrant and in¬ 
formation filed. 4-l)-2().—Ph‘a of X. (i. withdrawn, motion 
to puash filed. ()-4-2().—.Motion to (plash information 
granted. Exc(‘j)tion not(‘d by .\sst. (%>rp. (^mnsel and 
notice given of applying to Court of a])peals for Writ of 
Error. Opinicui rendered by Judge McMahon. (>-4-26.— 
Pill of Exc(‘pti(uis submitt(Ml. ()-12-2().—Tinu‘ in which to 
sign Bill of Exceptions (‘xt(‘nd(Ml 10 days. ()-21-2r).—Bill of 
Exceptions settlcMl, sign(‘(h sealed and filed. ()-21)-2f).—Writ 
of Error rec(*ived from Couit of Appeals. July 1, 11)2(),«— 
Stipulation fil(‘d. July 1, 1!)2().—Assignment of error filed. 
July 2, 11)2().—Copy of record and ]>roceedings in this case, 
together with writ of error, transmitted to Court of Ap¬ 
peals in obedience to said Writ. 

4 In the Police C’ourt of the District of Columbia. 

Xo. 338r)l). 

District of Columbia, Plaintiff, 

vs. 

Harvey Wheeler, Defendant. 


to QuasJt Warrant mul Information. 


Comes iKov the defendant, Fenton Goldman, by his at¬ 
torneys, Koger J. Whiteford and Harry S. Barger, and 
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moves the Court to (juasli the information and the warrant 
of arrest Inn’ein; and for j»ronnds tliend’or he savs: 

1. The information states no erime or otTense cognizable 
in and hv this Court. 

2. Tin* infoianation chai*i'(‘s no offense against anv valid 
act of Congress or any valid ri‘gnlation made ])nrsnant to 
such act. 

.‘h Tin* information charges tin* doing of an act which 
do(‘s not amonnt to a crinn* oi* off(*ns(‘ within the meaning of 
anv valid act of Congr(‘ss or of anv valid ivgnlatioii made 
jairsnant to such act. 

4. 'rin* r(‘gnlati(m under which this ])rosecntion is 
l)i*onght is nnconstitntional and void, because: 

{a) 'Pile act nnd(‘r which said regulation was made and 
])romnlgat(‘d d(n‘s not anthoi'izi* such regnlation. 

(/y) The act ninh*i‘ which said regulation was made and 
))romnlgat(‘d is nnconstitntional and void, in that the power 
sought to be deh*gated by (V)ngr(*ss may not lu* so delegated; 
that is to say, ('ongiH*ss is without power to (h*l(*gate to 
tin* (rnH‘clo]’ of trallic and or tin* Comniission(*rs of the Dis¬ 
trict of Columbia tin* authority to d(*clar(* what acts shall 
constitute crimes and to lix tin* liin*s, p(*nalti(*s and pnnish- 
nn*nts to lx* in(lict(*d for tin* commission th(*reof. 

(c) Said r(*gnlation a])pli(*s by its t(*rms to “horse 
drawn V(*hich*s," notwithstanding niotoi* v(*hicles an* the 
only kind coining within tin* cl(*ar ])ni'view of tin* Act of 
('ongr(*ss. 

T) (//) Said i‘(*gnlation is nni'(*asonabl(*, arbitrary, 

and nndnly and without anthoi’ity att(*mpts to re¬ 
strict tin* I'ight of tin* g(*n(*ral jniblic in its use of the streets 
and highwavs of tin* District of Columbia. 

(c) Said regnlation is void foi‘ that the same is arbi¬ 
trary and unreasonable having i(*gard to the width of the 
str(*ets and highways in the District of Columbia and par- 
tic nlarlv in the neighborhood of Sixteenth Street. 

b. And for other reasons a])parent on the face of said in¬ 
formation, viewed in the light of the Act of Congress pur- 
po]*ting to regulate trafhe in the District of Columbia. 

ROaVAi J. WIIITEFORD, 

H. S. BARGP]R, 

Attorneys for Defendant, 
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(i [ Hiidorsvd:] Xo. 3385J). District of (/olumbia, 

DlaintitT, vs. Harvey Wheeler, Defeiiilaiit. Motion 
to <iiiash warrant and infoimation. Ko^er d. Whiteford, 
lawyer, Smith Bnildin.ir, Washington, D. (\ Filed A])r. 
8, F. A. S(‘hrin,iL;, Flerk of Police (’oiirt, I). C\ 

7 In the lh)lice C’onrt of the District of ('oliiinhia. 



Distru't ok Folimiua, Plaintiff, 

vs. 

Harvey WfiKKLKR, Defendant. 


AhieufInirnf tn tn (Jnd.'^h the IH/Ornidfimi. 


(’oines now tin* defendant, Fenton (Joldinan, hy his at- 
tornevs, and leave of court In'inii' lii’st had and obtained, 
lih‘s the followinu- aniendnuMi! to his nn»tion to (jiiash the 
warrant and infoi'ination hei*ii*n: 

Aineinl said motion bv addiim' thereto tin* followinii', 
nndei’ uronnd four: 


(/) Said reunlation mak(*s no distinction betWi‘en inter¬ 
state and local tralVic, but a])])lies to all alike, and there- 
f<»r(‘ ])laces an nndin* biinh*!! on inti*rstat(* commerce. 


KMHiF.K d. WHITFFOIH), 
11. S. BAKMJF.K, 

Attantrjfs fur Drfrufldut. 


8 |Fndors(*d:| Xo. 3.*)S.')!f District of Folnmbia, 

plaintitf, vs. Harvey Wln‘eh‘i-, d(‘fendant. Anu‘nd- 
nient to motion \o tjuash tin* infoi*mation. 'b White- 

ford, lawyer. Smith Buildini*;, Washinirton, D. C. Filed 
A])i'. 9, Pt'Jb. F. A. Sebriiii;, (3(*rk of Police F(»int, D. 
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D Ill tlio Police Court of the District of Columliia. 

Xo. Mr>8o8. 

District of (^^lumbia 
vs. 

Harvey Wheeler. 

Xo. .m)9. 

District of Columbia 


vs. 

Fenton (Joldman. 


Bill of Exceptions. 

1>(‘ it nuiuuiihered that these causes came on for hearing, 
l)(‘f()r(‘ .John P. Mc.Mahoii, (Ui(‘ of the .Jiulii'cs of the Police 
(’ourt, on the 8th day of April, nineteen liundred and 
twenty-six, on motions to ([uasli informations hied a^ii^ainst 
them, char^in.n* that each of them, the defendants, on 
.Mai'ch 18, nineteen hundred and twenty-six, on Kith Street 
northwest, in the City of Washini**ton, District of (^olumbia, 
and within the jurisdiction of this (V)urt, Ihuii^' then and 
th(‘r(‘ tin* driver of a c(*rtain horse drawn vehicle, did drive 
the sam(‘ on th(‘ said street hetw(‘en II Street and (Vilorado 
Avenue, northwest, otlnu- than for th(‘ purpose* of making 
deliveri(‘s e)r loadini*’, contrary to and in violation of sec¬ 
tion l.'> {(ic) of Article XI, of the traffic ref>:ulations. 

S(*ction 1.‘) {ac) provides as follows: 

“ (’ommercial vehicles eepiifiped with solid tires and 
horse* elrawn ve*hicles, shall not he operateel on sixteenth 
Stre'e‘t, lK*twe*en II anel Cejleiraelo Avenue; Xew Hampshire 
.\ve*nue‘, between Washin.i»te)n Circle anel V Street; Hhoele 
Islanel Avenue, l)e*tween Ceinnecticut, Avenue anel Xorth 
(’a])ite)l Stre*et, eir Massachusetts Avenue, hetwe*en Four¬ 
teenth anel Twe*nty-sece)nd Streets, X. AV., except for the 
purpeise eif making: eleliveries or loaelinu:, anel for such pur¬ 
poses such vehicles shall enter anel leave at the nearest in- 


8 


DISTinCT OF (’OLTMIUA VS. II \KVKY WIIEKLEIJ. 


torsoction to such dcliviuy or loadiiii^ ])oiiit; jirovidcd, how¬ 
ever, that vehicles iisiiiii; said hii!:hways t*(»r the j)iir])oso 
herein permitted shall at all times oh(‘y the ])arkini? reijii- 
latioiis in force* thereon." 

\Vhei’en]H)n on the 4th day of Jiim*, niiu‘t(*en hundred 
and twenty-six, after ht‘arinv: and aru:nnu‘nt on said mo¬ 
tions tin* llonoi'ahh* dohn P. .Mc.Mahon, one <»f tin* .Indtres 
of tin* Police* Poni’t anel the Jnelire* i)re*sielini!: at the* ln*ar- 
intr and arunm(*nt eni the* motions he*i*(*in, ,iirante*el the* me)- 
tion to epiash, tih*d in e*ae*h e*anse*, in a writte*n e>])inie)n, 
wide h saiel wi-itte'U opinion is made* a part he*re*e)f, the* Pemrt 
liinlintr <'e>niri‘e*ss was de*alinir with moten* ve*hicle*s in traffic 
ae*t anel in>t with hoi’se eli'awn ve*hie*les: 
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‘" Opiifidn. 


In tin- above* e*ase*s the* e*hai'ue* auainst e*ae*h e)f the* eh*- 
fe*nelants is that e>n Mare*h IS, pllhi, on Pith Sti*e‘e*t, X. W., 
he‘ini*- tln*n anel tlie*i-«‘ the* di'ive*i- of a e*ci‘tain he>rse* ep-awn 
ve‘hie*le*, he* eliel elrivi* the* same* on saiel Stre*e*t l)ctW(*e‘n II 
Stre*e*t anel (’e>loraele> Ave'ime*, X. W., e>tln‘i’ than fe»r tin* 
pnrpeese* e»f making' eh*live*rie*s en* hnnliim', e*ontrary te^ anel 
in viedatieni e)f Se*e*tieni !.*’> (ne ) e»f Article* XI e>f tin* 'Frahie* 
K*e*.nnlatienis. 

In e*ae*h ed‘ the* e‘ase*s a motiem te) epiash tin* infe)rmatie)n 
was fih*el, the principal iire»nnel e»f tin* me»tiem l)e*inu that the* 
Dii •e'cten* e>f 'I'raflie* has nee antheeritv nneh*r tin* Tranie* .\e‘t, 
ap])i'e)Ve*el Mai’e'li d, l!t*J.'), te> make* the* re*iLinIatieni in ejne*stie)n. 

Se*e*tie»n 1.4 {(ic) ])re>vidv*s as fe)lh)ws: 

“(’e)mme*rcial V(*hie*h‘s e*e|ni])pe*el with seilid tire*s, ainl 
he>rse‘-eli‘awn ve'hie*le*s, shall met he* e)pe*i’ate'el on Sixte*cnth 
Stre*e*t. l)(*tw(*e*n I! and (’e»h)i’aele> .\\'e‘nne*: Xe*w Ilami»"'hirc 
Ave*nne*, h(*twe*('n Washiimtem (’ii-ch* anel V Sli-(*(*1, Phoeh* 
Islanel .\v(*nne*. he*twe*(*n (’onne‘e-t ient Avenre* n’ld Xeerth 
(hi])ite)l Stre*e*t, e>r Massachusetts Avenue*, he*twe*e*n Fe)nr- 
tee*nth anel 'rwe*nty-se*ce)nel Str('e*ts, X. W., e‘xce])t for the 
])n]*])e)se* eef makiim’ ele*live*rie‘s e>r loaelinii*, anel fe)i’ such ])nr- 
])e)se*s sne*h vehicle*s shall e*nte‘i- anel le*ave* at the* ne‘are*st in- 
terse*e*tie)n te) sne*h ele‘live*ry e)]’ loaelinij: ])e>int : * * 
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Uiidor Section 1, Article 1, of tlie Traffic Kei^iilations, 
“vehicle” and “commercial vehicle” are delhied as follows: 
“Vehicle” shall apjily to any draft animal or beast of 
hnrd(*n or any appliance mov(‘d over a hiu’hway on wlu'els 
or traction tread exce])t str(‘f‘t cars. “(\)mmercial Ve¬ 
hicle” shall iiiclnde all inotnr V(*hicles desii>;ned or reu:nlarly 
used for carrvine: freight or nun'chandise. It will thus he 
s(‘en that under these definitions a horse is a vehicle, but 
a hors(‘-drawn vehicle is not a commercial vehicle within 
the m(‘anine: of the regulations. 

SiH'tion (5 (h) of th(‘ Disti’ict of (\)luml)ia Traffic Act, 
1 a])prov»‘d March .‘h provi(h‘s as follows: 

“'rh(‘ l)ir(‘ctoi* is herc'by authorized, heiiinnin^ 50 days 
aft(‘i’ tln‘ (‘uactnuMit of this Act. (1) to make r(‘asoual)le 
i(\uulations with r(‘S])(‘ct to hr:\k(*s, hoiais, liu*hts, munh‘rs, 
and otlu'r e'piipnunit, th(‘ s])(M‘d and ])arkin,<»: of vehicles, 
th(‘ ]*(‘L»ist rat ion of motor V(‘hicl(‘s, the issuanc(‘ and n‘V- 
ocation of op(n*ators' pennuits, and such othm* ri'uulations 
with >‘(‘s])ect to tin* control of traflic in the District not in 
conllict with any law of th(‘ Unit(‘d States as are d(‘emed 
advisahh‘, which reirulations shall remain in force* until 
revoked by the director with the approval of the com- 
mission(‘rs, * * 


# < ^ 


11 It is <*on1end(‘d on behalf of tin* District of Colum¬ 

bia that till* authority conferr(*d upon tin* Dii*(‘ctor to 
make “>//(•// (tfhrr rcfinldf}(nis ir'itJi rrspiu f /o fin' confrn! 
nf fni/llc lit the District nut hi conflict irltli (iinj lair of the 
Dlilted States as arc (!••(>med adrisatdc,'" (‘inpowei’s him 
to exclude* froiii the* st]‘e*e*ts me*iitie)ne*el in Se*ctie)n 1‘1 {ac) 
e>f the* Traffie* Re*ii-ulatieuis, e*xce])t in s])e‘cial instanc(*s of 
makin.e- ele*live*]*ie*s m* heaeline;, all horse-drawn vediicles. 

The* Ti'aflie* .\e*t e)f .Mare*h .‘1, 1925, ce)ntains e*iu,'hte*e*n se*c- 
tie)ns. Se‘e*tie)n 1, e*mbrace*s the title*; Sectiem 2, ennbi-aces 
the* ele*finitie)ns eef woi'els anel ])h;*ases use*el i]i the* A^-t ; See- 
tieens ‘1, -4- anel 5, j)roviele fe i* aelelitie)nal juelm*^. rieht e)f 
trial by Jiii-y, jure)rs and jury terms, etc.; S(*ction b (//) 
is as above* epioteel; Section 7, eleals with motor vehicle oper¬ 
ators’ ])e*rmits; Se*ction 8, eleals with non-resielont owners 
or o])e*rate)rs of motor vehicles; Section 9, eleals with speeel- 
ine: anel re*ckless elrivini*- of motor vehicles; Section 10, 
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(loals witli liit-nnd-iaiii drivers of nntfnr vohiclos and tin* 
oj)i*ration ol* motor V(‘liicl(*s hy pin’soiis wliih* nnd('r tin* 
inlln(*n(*(* ol* intoxinatinu: li<inoi-: SiH'tion 11, deals with tin* 
|)oss(*ssion and use ol* smoke se!’e(*ns iijxni motor veliie!(‘s; 
S(‘etion 1-, (h‘als with tin* duty ot* persons in elnn‘u«* of 
irai'airns or i‘e])air shops to which ari* hronirht ntotor vehicles 
which show (‘violence of having- heeii involved in any aeei- 
d(‘nt Ol’ struck with hnllets: S(‘etion I’k deals with tin* n‘V- 
ocation or suspension (»f motor vehicle operator'^* ]m*i’- 
inits; Section 14, deals with tin* estahlishinml ef arterial 
hivfhways oi’ Iwndevards for the pnrp(Kse of expetlitinu’ 
motor vehicle ti’aflic in the |)i<t>’iet : and Soetioii< 1.'). Kt, 17 
and IS. deal with tin* app(nntnn*nt of additional policenu*n, 
r(‘p(*alinu’ of pr<*vions laws, the linn* of the takinu' <*lTeet of 
dilTen*nt se<*tions of tin* Act, ainl tin* separahility of tin* 
]>rovisions »>f tin* Act. 

It must he conceded that tin* lanunan’i* “c(»ntrol of traf¬ 
fic" as ns(‘d in said S(*clion (» (tt) <»f the A('t. is In-oad 
<*nouirh t(» inelinh* tin* operation of hoi’se-drawn \'ohieles, 
l)nt, as was said hy the Supreme ('ourt of tin* rnited 
State's in Holy 'I'l’inity (’hnreh v. Tnited States, 1‘U V. S. 
47)7, 47)11: 

12 “It is a familiar rnh*, Mint a thini;’ may h(* within 

tin* h*tt<*r oi* tin* ."tatiit** and y(*t not within tin* 
statute*, heeansi* not within its spirit, noi* within the inten¬ 
tion of its mak'*i’s. 4’his has he« ii often ass'‘i*t(>d. ainl tin* 
repo’-ts are full of eas(*s illnst rat in^’ its ap])!i<*at ion. 'This 
is not the* snhstitntion of tin* will ed* the Jnd.ue for that 
of tin* h*LiisIator, foi’ f?’«*(|n(*ntly words of uenoe’al nn*aninu‘ 
ai’e* used in a statute, words hi’oael enoim'h to ine'hnh* an 
ae*t in «jin'stion, and yet in e'onsidoi’ation of tin* whoh* leuis- 
latieen, oi’ of tin* cire*nmstanees snri’onndinu’ its enaetnn*nl, 
e)]’ e)f tin* ahsnrd resnlts which follow fi’om eivimr sneh 
hroael meanini:’ to tin* word';, mak'es it nni’easonahh* to he- 
lie*ve that tin* h*u:islatoi* int<*neh‘d to inelndi* tli * onn.-p.,,. 

act. * * *. 

“Amon^’ edln*!’ thiims Avhich may l>e con'>:ide*r(*el in de*- 

te*]’mininLr tin* intent of the* h*iiislatnr(* is the* title* of the* 
act. * *' *. Whe*i’t* tin* int(*nt is plain, nothinii’ is h*ft 

to construction. Wln*i’e* tin* mind lahoi*s to diseovei’ tin* 
elesii;’!! of tin* U*yislatnre*, it s(*iz'*s e*vervthinu’ fi’om which 
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aid can !><• (bn ivi'd; and in such case tlio title claims a de- 
u'lee (»!' notice, and will haxn* its due share of consideration. 
And in tin* cast* of Tnited States v. Palmer, .*> Wheat. HIO, 
the same* judue applied the tloctrine in this way: ‘The 
words of tin* s(*ction art* in tt'rms of nnlimit(*d (*xtent. The 
words “any ))(*i-s()n oi* p(*rsons" ai*t* hroad enoiii»:h lo com- 
pi’(‘h(‘ntl (*V(*i*y human l)(*inn\ l>nt L»(*n(*ral words must not 
oidy h(* limit(‘d to cas(*s iwthin the jurisdiction of the State, 
hut also to those ohj(*cts t(> width tin* lt*i;islatnre intendetl 
to a|)ply tln'in.' Ditl tin* lt*iiislatnrt* intt*ntl tt) a])])ly these 
worths tt) tin* subjects t)f a ft)i*t*inn pt)wer, wht) in a ft)rei^n 
ship may ctimmit mnrtlt*r t)r rt)hht*i*y t)n tin* hi.i»h seas? 
'fin* tith* t»f an aet canintt contrt)! its wt)rtls, hut may fur¬ 
nish st)mt* aitl in slmwinu’ that was in tin* mintl t)f tln» lei*‘is- 
latni’t*. M'ht* tith* t)f this act is, ‘An at*t fttr tin* ])nnishmt*nt 
t)f cei-tain t*rimt*s a.u'ainst tin* Pidtt‘tl Statt‘s.\ It would 
seem that t)rf('nst*s aiiainst tin* Pnitt*)! Statt*s, nt)t t)fft*nses 
anainst the human I’act*, wt'rt* tin* ci-iun*s which tin* lt*i*’is- 
latnrt* intendetl hy tin* law tt> ])nnish. * * * 

“Xt)W. tin* tith* t>f this aet is, ‘An aet to ])i*t)hihit tin* 
impttrtatit)!! anti uiie’ratit)n t)f foi'eiLi'nt‘i-s ami ali<*ns iintlt*!’ 
ct)iitraet t)!* anrt*t‘mt‘n1 tt) ])eii*oi*Tn laht)i- in tin* rni1(*tl 
States, its Tt‘ri‘itt)!-i(*s anti tin* I)isti-i(*t t»f (\)lnml)ia.''’ 
()l)\'it»nsly the tht)imht t‘Xpi’t‘ssetl in this i‘eacln*s t)nly tt) 
the wt»rk t>f tht* maimal laht)r(*!‘, as tlistin^’nisht'tl fi‘t)m that 
t)f tht* prt)fessit>nal man. Xt) ttu'* rt*atlinu’ such a tith* wouhl 
sn])|)t)se that (’t)nu]’t‘ss hatl in its mintl any pni-])ose of 
stayin'.:' th<‘ ttnninu- intt) this eonnti\v t)f minist{*rs t)f tin* 
ettspel, or, iinleetl. t)f any class wht»st* tt)il is that t)f tin* 
drain. * * ♦ what(*V(*r t>f lii;*ht is thrt)wn npt)n tin* 

^tatnti* hy tin* lanenaiit* of tin* tith* i)nlicatt*s an t*x(*lnsion 
frtnu its ])(*nal j)i*o\'isit)ns t)f all conti'acts ft)]* the t*Tn])loy- 
mt‘nt td* mini<tt*rs, i‘t*ctt)]*s anti pastors. * * *. It is the 

tinty of tht* ct)nrts. nmler tintst* t'ii*enmstanct*s, tt) say that, 
ln)W('Vt*i* t)i-()atl tin* laimnays* of the statntt* may ht*, the act, 
althoimli within tin* lett(*i*, is nt)t within tin* int(*ntion of 
tin* h*ii:islatni*e, and th(*i*(*ft)]*t* cannot ht* within the statute.” 


Tin* e:ent*]*al wt)i*ds, “ct)nt]*t)l t)f ti'aflic," in St*ctit)n h (h) 
t*f tin* dh’affc Act, must nt)t t)nl\’ ht* limit(*tl tt) eas'*s within 
tin* jiiI'istliction t)f th'* State, Init a.Nt) to tlios** t)])i(*cts to 
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wliicli Coni^rc'ss iiitoiidiul to Did Donv.rt s-i .!i 

lend to apply tliost* words to tlio control of liorsc-dvawii 

vehicle trathe, or to any trathe in the District (»ther than 

inotor-vehiele trafiie.' In said Section (i {h), tin* Director 

is u:iv(‘n anthoiity to retrnlate tin* “j’***’^'*^*^' vehieli‘s." 

'riie word “V(*hieles" is not detin(‘d in tln‘ Act and is eom- 

pr(‘hensive enonnh to einhraec* hors(*-drawn V(‘hieh‘s, hut 

that (Nninress intend(‘d this woi*d to a])ply to motor 

1.*’) vehicles and did not intend t<> uive the Dir(*etor 

anthoiity to reunlate th»‘ parkini:- of hors(‘-drawn 

\'ehieles, is eh'arlv shown hv i*(‘t‘ei*enee to the detiniti<ms 

eontaine(l in Section 12 of tin* Act, whei’ein the teian “park" 

nn nils to leave any nmtnr vehi<*h‘ standinii' on a ])uhlic hi,u:h- 

wny, wliethm* or not attmiih'd. It Ixenir ]»lain, therefore, 

that tin* woi’d “vehicles," as used in sni<l Section h (h), 

was liniite»l hv (’onuress to tnnfnr vehich‘s, th(‘ anthoritv 

• • 

of the Din‘ctor in said Section to make i-easonahle re'^-nla- 
ti<ms with !*esj)ect to hrahes, hont.c, Uohfs, itnifjh'rs, aihl 
t'iln r ('(fffi/niHitf, flic sprc/l (Hit! ixirLimf of rrhicfrs', must 
ho restrictod to tnnfnr \’ehicles. In S(‘(*tions 7, S, 9, 10, 11, 
1-, l.‘> and 1 t of th(‘ Aet, <’<»m:revs was d^^aliim- with tnnfnr 
\'ehi<‘les. and none other. 

'rh(‘ wor<l “trafhe" is not defined in tin* Traffic Act. 

Th(‘ tith* (»f an Act cannot control its woi-ds, hnt may 
furnish sonn* aid in showinii' what was in the mind of Con- 
or(‘ss. 'rh(‘ tith‘ of the Traffic Act is, “An Act to provide 
for th(‘ n‘.L!nlation of tnnfnr-t't hiclr traffic in tlu‘ District of 
(’olnmhia, incr(*ase tin* nnmhiu’ of Jndii(‘s of th(‘ ])olic(‘ court, 
and for other purposes." Xo on(‘ lauuliuii' such a title 
wouhl snp|»ose that (’(umrirss had in mind any purpose* of 
reunlatino- hors(‘-drawn V(*hicle traffic*. 

Another uuith* to the* mc‘anin.u of a statute is found in 

the evil which it is desiun<‘d to n‘m(‘dy; and for this the 

court t)rop(‘rly looks at cont(‘m]»oran(‘ons (*V(‘nts, the* sitna- 

ti< u as it existed, and as it was t)i*(‘ss(‘d u])on the* att(*ntion 

cf the leuislativc* hodv. (II(»lv 'hrinitv (Minrch vs. Unitc‘d 

• • • 

States. su])ra). 'hhe* situation which callcMl for the* jiassaufc* 
of the* Traffic Act was the s])c‘edinu and reckl(‘ss drivinu of 
tttnfnr vehicles, the* o])(‘ration of tttttfnr vehicles hy persons 
while* umh'r the* influe*ne*e* of intoxic'atin.ir lieiuor, the* injiir- 
inu of c‘iti/.e*ns hv tnnfnr ve*hicle*s and the* uuinu away of the 
o])orators thereof without makini*- their identity known, the 
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conico.^tioi! of traffic as a result of the parking of motor 
vehicles, and of the methods of handling or directing such 
motor vehicles. T find, therefore, that the provisions of 
Sections 7, 8, ff, 10, 11, 12, l.‘l, and 14 of the Act, the evil 
which was intended to he remedied, the circumstances sur¬ 
rounding the a|)peal to (’ongress, and the reports of the 
(’ommittee of each House, all concur in affirming 
14 that th(‘ int(‘nt of Congress was to regulate the 
*o])eration of motor vehicles in the District and to 
]»rnvid(‘ th(‘ Directoi- of Traffic with ])ower and authority 
to rc'gnlate and control motor-rchiclc traffic. It is the dntv 
of th(‘ court, under these circumstances, to say that how- 
(‘V(‘r hroad the language of Section (5 (/>) of the Act may 
he, the r(‘gnlation of horse-di'awn vehicle traffic although 
within the hdtei’, is not within the intention of (^ongress, 
and ther(*fo]’(* cannot l)e within the statute. 


“'rh(‘ primary and general rule of statutory construction 
is that tin* intent of the lawmakcM* is to he found in the lan- 
gnag(‘ lu‘ has used. * * * courts have no function 

of h'gislation, and sim])ly se(‘k to ascertain the will of the 
legislator. ♦ * * meie omission, no mere failure to 

])rovide for contingencies, which it may seem wise to have 
s])ecilically provided for, justify any judicial addition to 
the language of the statute.” 

rnitcil States v. (ioldherg, 1(58 V. S. 9d, lOik 


“When a i)]()vision is left out of a statute, either by de¬ 
sign or mistake of the legislatni’e, the courts have no power 
to sup])ly it. To do so would !)(» to legislate and not to con¬ 
strue.” 

Ilohl) V. McLean, 117 U. S. 7)67, 7)79. 


'file pow(‘r and anthoi'ity ])ossessed by the Director of 
Traffic is <lei*ived from th(‘ Traffic Act of March 3, 1925. 
Th(“ regulation of horse-drawn vehicle traffic not being 
within th(‘ int(‘ntion of (V>ngr(‘ss as ex])ressed in the Act, 

the Director has no authoritv to exclude horse-drawn ve- 

• 

hich‘s fi-om the use of Sixteenth Street between H and 
Loloi’ado Av(‘nu(*, and the motions to (piash the information 
must be granted. 

hi making this decision, I do not intend to hold, and 
must be understood as holding, that the Commissioners of 
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tlie District of (V)liinil>ia arc* not vcst(*(l with ])olico power 
to r(‘irnlat<‘ ainl control tin* niovcnionts of vehicles, othei* 
than nmtor V(‘hicles, on the jinhlic str(*(*ts and avenues for 
tlie pr(‘servation of order and prott‘ction of life and limb, 
'rin* I’cirnlation in ipiestion, S(‘ction l.‘» (or) of the Traffic 
h’cunlations, is oik* made hy tin* I)iiH‘(*toi’ of 'Fraffic under 
the alh‘,ired trrant of jiower iriven him hy S(*ction t)(//) of the 
'Traffic Act, and my ladiim' a])prn‘s solely to the ])ower of 
tlio Dii’cetor under tin* 'Traffic Act to exclude horsi*-('lrawn 
vehicles fi’oin the stn*(*ts m(‘ntion(*d in said S(‘ction 1‘? (c/r) 
of the 'Traffic h*ei*nlations. 

(Siirned) dOUX I*. McMAHOX, 

Jndfir I). (\" 

May -JO, IPihi. 

1.') \Vhen‘npon the District of ('olnmhia, th(*n an<l 

there hy its ])i*o]K‘r ])(‘i‘son and coniisc*!, noted an (‘X- 
(•(‘ption in open t'onrt, on tin* matt(‘rs of law tlK*r(‘in, ami 
L:av(* notii'e of its intention of ap|)lyinir to tin* (’onrt of 
.\p|>eals of the District of ('olninhia. foi* a writ <»f error. 

Doin(*s now tin* District of Dolnmhia, hy its pi'op(‘r ])er- 
son and coniisi*!, and prays tin* (’oni't to siuii this Hill of 
Kxceptions, and tin* sann* is sii;'in*d and s(*tth*d, now for 
then, and nimh* a ]iart of tin* i-ecoi*d in this cansi*, this 21st 
<iav of dnin*, A. D. I!t2f). 

(Si-ned) JOIIX \\ Mc.MAHOX, 

,J Ufh/r. 


l‘J I Thnlo! S(*d: I T> 4 2T).— Hill of fiXc(*])t ions snh- 

Tnitt<*d. (» 21 2tl. l>i!l of (*xc(*j)tions setth*d, siiiiied, 
senh'd, cV lih*d. 

17 Tm I'kh Si atls ok A.mkiiica, ss; 

'The Hj*(*sid(*nt of tin* rnit(*d Stat(*s to the Ilonoi'alih* John 
H. McMahon. Jinliic* of tin* Police* (’onrt of tin* District 
of ('olninhia, (Jre(*tinir: 

H(‘(‘ans(* in tin* recoril and tn'oceediiiirs, as also in the 
i‘(*ndition of tin* jttd.unu‘nt of a ])lea which is in the said 
Holici* (’oni't, hefori* yon, hetwe(*n District of (\)lumhia, 
jilaintiff, and llarv(*y Whe(*h*r, (h'fendant. Information Xo. 
.’T»,K,)S, a mait(*st (*i‘i'oi' hath ha])p(*in'd. to tin* Lrr(*at dam 
a^t* of the said plaintitT, as hy its complaint appears. We 
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boinir williiiu: tliat orroi*, it* any hath l)eeii, slioiikl be* duly 
convctoil, and Tull and spoody justice done to the parties 
aforesaid in this behalf, do coinniand yon, if judgment be 
therein given, that then, under your seal, distinctly and 
o|)cnly, yon si‘nd the r(‘cord and proc(‘(*dings aforesaid, with 
all things con(*(*rning the sanu*, to tin* Court of Aj)j)eals of 
the District of Columbia, together with this writ, so that 
yon have the* sann* in tin* sai<l Conit of Appeals, at Wash¬ 
ington, within 15 days fi'oin tin* date* ln*r(*of, that the r(*conl 
and pi’oc(*(*dings afor(*said being insp(*ct(*d, the said Court 
of A])peals may cans(* fni*tln*r to lu* done* th(*rt‘in to correct 
that (*ri()r, what of right and according to the laws and cus¬ 
toms of tin* rnil(*d States should be done. 

Witn(*ss the Honorable (i(*oi-gt* K. Martin, Chief Justice 
of tin* said Court of App(*als, tin* ‘Jtlth day of dime, in the 
V(*ai‘ of our Hol’d oin* thousand niin* hundred and twenty- 
six. 

(Seal (’oiirt of A|)peals, District of Columbia. 1 

IIHXHV W. 1101)0 KS, 

Clrrlc nf dll’ Court of Appeals 

of the District o/ (^olutnhia. 

AIloW(*d bv 

OHOKMJH H. MARTIX, 

('htef •festtee of I ho ('oart of 

Appeals of the District of (\>hitnlHa. 


is |Kndors(*d:| Fih*d dun. *J!), F. A. Sebring 

(Merk of Folic(* Court, D. (A 




1!) 


F.ni i ki) S’I'atks of Amkiuca, ss: 


rin* Fr(*sid(*nt of tin* Fnit(*d Stat(*s to tin* Honorable »rohn 
F. .McMahon, diidgc* of tin* Folic(* (’ourt of tin* District of 
(’olumbia, (Ii’(*(*ting: 

l)(*cans(* in tin* ri*cord and proc(*(*<lings, as also in the 
r(*ndition of tin* judgment of a ph*a which is in tin* said Po¬ 
lice t’ourt, before* you, b(*tw(*(*n Disti’i(*t of Columbia, plain¬ 
tiff, and F(*nton Ooldinan, d(*f(*ndant. Information X'^o. 

a manifest error hath hapjiened, to the gi’eat dam¬ 
age of the said ])laintiff, as by its complaint appears. We 
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wiHiiii; that oiTor, it' any hath hc(*n, sliould ht* duly 
(•orrt*c*t(‘(h nnd full and sj)i*(*dy justi(*(‘ dom* to the* parties 
aforesaid in this hehalf, do eoniniand you, if judi*nient he 
therein niveii, that then, under your s(‘al, distinetly ainl 
o])enly, you send tin* record and proeeedini^s aforesaid, 
with all things eone(*rninv: the sanii*, to tin* Court of A|.|)c!iIs 
of tin* District of ('oluinhia, toi^ether with this writ, so that 
you have tin* same in the said Court of A])peals, at Wash- 
ini;t(ni, within lo days from tin* dati* h(*r(*of, that the record 
and pi‘oeedini*s afor(*said lK*ini'- insj)eeted, tin* said (’ourt of 
Appeals may (*aus(* further to lx* done tln*r(*in to correct 
that (*i-r(U*, what of riicht and aceordinu; to the laws and 
customs of tin* I nited States should he doin*. 


Witness the Ihniorahh* (ieoi\n(* H. Martin, (Miief dustiee 
of the said Coui't of A])peals, the l!!Mh day of June, in tlie 

vear of our Lord one thousand nine hundred and twentv- 

• • 

six. 

I Seal Coui t of A])])eals, District of (’olumhia.J 

IILXHV W. HODCKS, 

i'li'l'h’ nj fhf' ('(HUf of Ap/)*'(lls 

of thr Pistrief o/ Colunihia. 


.\lloW(*d hv 


(jk()H(;k l. martIX, 

Chief Justice of the Court of 

• • t 

A/tjteals of the Pisfrief o/ Columbia. 


20 |Hndors(‘d:] Fih*d Jun. 20, 1!>26. F. A. Sehrimr, 
(Jerk of l\)liee Court, D. C. 
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21 111 the Police Court of the District of Columbia. 

Xo. 33858. 

Disthict of Columbia 
vs. 

Harvey Wheeler. 


Xo. 33859. 

District of Columbia 
vs. 

Fenton (Joldman. 

Stipidat iitn. 

It is hereby ai*r(‘e(l and sti|»ulatt‘(l by and between the 
District of Columbia, a municipal coi-j)oration, by its 
pi‘op(‘i* c(»uns(‘l, and th(‘ didendants, ri'spcctively herein, 
l»y prop(‘i* counsel, that: 

W hereas tin* rei'ord of the two above entitled causes are 
identical, that upon tin* seiidiii.e,- up to tin* (\)urt of Appeals 
of the eiitii'c* docket (*ntries iu the case Xo. 33858, this stijni- 
latioii take* tin* jilaci* of and Ik* tin* record in so far as case 
Xo. .33859 is c<uicerned. 

F. 11. STFPllFXS, 

FDW’AKM) Wb THOMAS, 
Attinnvjfs for the District of Columbia. 

.1. WHITFFOKD, 

H. S. HAKttFH, 

Attorncifs for Defendants. 

*J- |Fndorsed:J Police Court. Xos. 3.3858, 33859. 

District of Columbia, District Ibiilding-, vs. Harvey 
W’ln*eier. District of Columbia, District Building, vs. Fen¬ 
ton (loldinan. Stipulation. F. 11. Stephens, F. W. Thomas, 
Di>trict Building-, Attorneys for District of Columbia. 
Filed dill. 1, 19l2(). F. A. Sebring, Clerk of Police Court, 
1 ). C. 
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•J‘5 hi till* l*oIi('c (’oiirt of tin* J)isti’i(*l of ('oliiml)ia. 


Xo. 


Disnot r of (’oiA AiiiiA 


vs. 

1 Iai:vi:v Wukklku. 

Xo. 

Dl.STlIIt'i OF (’ol.r.MIilA 

vs. 

FkNTON ( iOLi).M AN. 

tticufs (tf Ernn'. 

Xow foinvs i1m* District of (’oluiiihia, a niiinicipal cor¬ 
poration, ill its pr(»pcr jicrsoii and \>y its counsel and lilcs 
tin* following: assignments of crr<»r: 

1. 'flic Court erred in siistainini'- defendants' in{»ti(ni to 
• piasli tin* inforinations ln*rein, upon tin* whole r(*cor(.l. 

'rile ('onrt err(*d in lioldiiii;- that tin* said informatimis 
stated no otfeiisi* coi*ni/.ahh* hy it, detiniti* and ci*rtain and 
capahh* of (*nforc(*ment. 

d. 'riie ('onrt enT*d in holdin.i*- that the informations 
charu(*d no olfeiise uinh*r tin* I'lanii- At*t of March d, lltdo, 
capahh* of i*nforcement. 

4. 'rin* (’onrt i*rrt‘d in holding- the said informations 
chai'i^i'd no offense a,i;ainst any valid n*i»nlation within the 
meaning- of tin* 'rrallic Act of .March .‘I, IDdd. • 

d. 'riie Court errt*d in holding: that said rei'iilation was 
nnr(*asonahh*, and arhitrarv ini its face. 

(). 'fin* (’ourt i*rred in holdinu- tin* 'rrallic Act of .March 
d, htdd, appli(*d to motor vehich‘s and nndoi* V(*hich‘s only. 

7. 'rin* (’onrt i*rred in holdini;- that tin* l)ir(*ctor of 'I'raf- 
lic creat(‘d ninh*r said 'rrallic Act of .March .‘I, llfjd, had no 

anthoritv to e.xclinle liorsi* drawn vehicles from cer- 

% 

24 tain streets. 

F. 11. S'rFlMlFXS, 

FDWAhM) W. rilO.MAS, 
Attur)icif6 for the District of Columbia. 
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Service of a copy of tlie foregoing? assignments of error 
acknowledp:ed this 1st dav of June, 192r). 

HOGKH J. WIIITKFORD, 

II. S. BARGER, 

Atfonieiis for Prfrudaufs. 




fEndorsed:] Police Goiirt. Xos. oMSoS, o.‘>8r)9. 

District of Goliiinhia, District Bnildinir, vs. Harvey 
Wheeler. District of Columbia, District Bnildiii”:, vs. Fen¬ 
ton Goldman. Assiji^nments of error. F. II. St(‘phens, 
E. W. Thomas, District Bnildini;’, Attorneys for District of 
Colnmbia. Filed did. 1, 1920. F. A. Scbrin^*’, Clerk of 
Police Court, D. C. 
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In the Police Court of the District of Colnmbia. 


Exited States of America, 

District of Columbia, ss: 

I, F. A. Sebriiii*', Clerk of the Polic(‘ Coni’t of the District 
of Colnmbia, do hereby certify that the foreL*‘oin.i;‘ ])au.(‘s, 
numbered from 1 to Ki inclusive, to be ti’in* co])i(‘s of orig¬ 
inals in cause Xo. OOHbS wherein the District of Colnmbia is 
plaintiff and Harvey Wheeler defendant, as the same re¬ 
main upon the files and records of said (V)in*t. 

In testimonv whereof I hereunto snbscribe mv name and 

• * 

afiix the seal of said Court, the City of Washiiii*ton, in said 
District, this 2d dav of Julv, A. 1). 1926. 

[Seal Police Court of District of (V)lnmbia.| 

F. A. SEBRIXG, 

Clerk Volicc ('nurt, Dist, of Colinubia. 

Endorsed on cover: Distiict of Colnmbia Police Court. 
Xo. 4491. District of Colnmbia, plaiiititT in erroi*, vs. Har¬ 
vey Whe(‘ler, and Xo. 4492. District of Columbia, ])laintiff 
in error, vs. Fenton (loldman. Court of Ap])eals, District 
of (’olumbia. Filed Jnl. 2, 1926. Henry W. Hodi>es, clerk. 
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IN THE 


^ourt o| jistrict o| jj^olumljm. 


APRIL TERM, 1926. 


No. 4491. 

No. —, Special Calendar. 

DISTKIC’T OF COLUMBIA, Plaintiff in Ekkok, 

vs. 

IIAKVF.Y AVIIEFLEK, 

AND 

No. 4492. 

No. —, Special Calendar. 

DISTKICT OF (T)LUMBIA, Plaintiff in Error, 

vs. 

FEXTOX GOLDMAX. 

BRIEF ON BEHALF OF THE DISTRICT OF 

COLUMBIA. 

Statement of Facts. 

This is an ajipoal from a jiulf>:mont of the Police 
Court of the District of (.'olumhia, quashing two in¬ 
formations. The questions in each case are identical. 


o 


and the ofYeiises allefj^ed in the information being the 
same, the two cases will herein be considered as one, 
in accordance with the stipulation contained in the 
record (Record, [>. 17). 

The defendant below (aj)pellee here) was charged, 
on the 18th day of March, 1!)2(), with driving a horse- 
drawn vehicle on Kith Street northwest, between II 
Street and Colorado Avenue, in the District of Colum¬ 
bia, other than for the purpose of making deliveries 
or loading, contrary to a traflic regulation ])romulgated 
under the authority of “The Traflic Act of 1925,” and 
act of Congress aj)proved March 5, 1925, which was 
adopted and ])romulgated by the Commissioners of 
the District of (’olumbia, etfective December 15, 1925, 
and officially published “according to law,” and is as 
follows: 


Section 13, Article XI, Paragraph (ac). 

*^(ac) Commercial vehicles e(iuip])ed with 
solid tires, and horse drawn vehicles, shall not be 
operated on Sixteenth Street, between H and 
Colorado Avenue; Xew llamj)shire Avenue, be¬ 
tween AVashington Circle and U Street; Rhode 
Island Avenue, between Connecticut Avenue 
and North Capitol Street; or Massachusetts 
Avenue, between Fourteenth and Twenty-sec¬ 
ond Streets X. AV., except for the purpose of 
making deliveries or loading, and for such pur- 
])oses such vehicles shall enter and leave at the 
nearest intersection to such delivery or loading 
])oint; provided, hoircrer, that vehicles using 
said highways for the purposes herein permitted 
shall at all times obey the parking regulations 
in force thereon.” 


ARGUMENT. 


The constitutionality of the Traffic Act is raised by 
the motion to quash (Record, ])]). 4 and 5) and the as¬ 
signment of errors (Record, }>. 18), together with 
question of the authority, under the Act for the regu¬ 
lation, herein. 

Points, therefore, are: 

1. Power of Congress to delegate to the Com¬ 
missioners of the District of Columbia, or (and) 
the Director of Traffic, appointed by virtue of the 
act, authority to define olfenses and fix penalties 
therefor. 

2. Authority for the Traffic Regulation herein. 

3. Reasonableness of regulation on its face. 

I. 

Validity of Traffic Acts. 

A. Prior to “Traffic Act of 1925.” 

B. Subsequent thereto. 

A. Prior to the passage of the Traffic Act prosecu¬ 
tions under regulations promulgated by the Commis¬ 
sioners of the District of Columbia, wherein certain 
acts have been prohibited and fines fixed by them for 
violations thereof have been upheld by this Court, as 
being proper functions granted them by Congress, 
the supreme legislative power in the District, whose 
acts relating to the District of Columbia were con¬ 
strued according to their congressional intent. 

Crosson v. District of Columbia, 55 App. D. C., 

122 . 

White V, District of Columbia, 55 App. D. C., 197. 
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“The right of a municipality under legislative 
authority or by immemorial usage, to prohibit 
certain actions as otTenses against it, is un¬ 
doubted and beyond (piestion. Such acts as pro¬ 
hibited become otTenses.” 

Bowles V. District of Columbia, 22 App. 

D. C., 321-328. 


Therefore, prior to March 3, 1925, and fifty days 
thereafter, the penalties for violating the acts j)ro- 
hibited by municipal ordinances were enforced under 
provisions of sections 44 and 932 of the Code of Laws 
for the District of Columbia, providing for prosecu¬ 
tions by ])roper officers, and commitment not exceed¬ 
ing one year in default of the ])ayment of a fine. These 
sections, in so far as they relate to this point, have 
not been supersetled. 


“Since an ordinance or bv-law without a 
penalty would be nugatory, municipal cor])ora- 
tions have an implied power to ])rovide for 
their enforcement by reasonable and pro]>er 
tines against those who break them. So, the 
right to make by-laws gives to tlie corporation, 
witliout any express grant of ])ower, the in¬ 
cidental right to enforce them by reasonable 
pecuniary penalties. What is reasonable de¬ 
pends u])on the nature of the otTense and the 
circumstances.” 

Smithson r. District of Colum])ia, 42 App. 

D. C., 184-185. 


There has been continuous delegation of power by 
Congress atYecting the creation and government of the 
District of Columbia since its inception. On July 16, 
1790, an Act of Congress entitled 
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“An Act for establishing the temporary and 
j)ermanent seat of the Government of the 
United States” (1 Stat. L., 130) 

was approved, delegating to three commissioners, 
under the direction of the President, authority to 
survey and limit a district to be used for the perma¬ 
nent seat of Government of the United States, and 
to purchase and accept land and provide suitable build¬ 
ings for all the public departments of the United 
States. 

H. On March 3, 1925, the present Act was approved, 
the title of which is: 

“District of Columbia Traffic Act, 1925. (Pub¬ 
lic-No. 561, 68th Congress) (S. 4207). 

“An Act to provide for the regulation of motor 
vehicle traffic in the District of Columbia, in¬ 
crease the number of judges of the police 
court, and for other purposes. 

“7?c it enacted by the Senate and House of 
Uepresentatives of the United States of Amer¬ 
ica in Conyrcss assembled^ That this Act may be 
cited as tlie ‘District of Columbia Traffic Act, 
1925,’ ” 

the authority delegated therein being found in Section 
6, paragraphs (a), (/>), and (c), and are as follows: 

“Sec. 6. (a) The Commissioners are hereby 
authorized to appoint a director of traffic, who, 
under the direction of the major and superin- 
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tendeiit of police of the District of Columlua, 
shall perform the duties j)rescril)ed in this Act, 
and such additional duties, not inconsistent 
therewith, in respect of the rei^nlation and con¬ 
trol of traffic in the District, as the Commis¬ 
sioners may require. The term of office of the 

director shall he three years and his salary shall 

• • 

he fixed in accordance with tlie Classification 
Act of 1923. The director shall he subject to 
remoyal hy the Commissioners foi* cause. 

“8ec. (j. (b) The director is liei’chy antlior- 
ized he^^innin^ oO days after the enaetimnit of 
this Act, (1) to make reasonahle regulations 
with r(*s])eet to brakes, horns, li.i;:hts, mnffiers, 
and other equipment, the sp(‘e(l and parkiin^ of 
yeliicles, the registration of motor yehieles, the 
issuance and reyocation of o])erators’ permits, 
and such reunlations with respect to the control 

of traffic in the District not in conflict with any 

* 

law of the United States as are deemed ad- 
yisahle, which regulations shall remain in force 
until reyoked by the director with the approyal 
of the Commissioners, and (2) to ])iescrihe 
within the limitations of this Act reasonahle 
penalti(‘s of fine, or imprisonment, not to exceed 
ten days in lien of or in addition to any fine, 
for the yiolation of any such reirnlation. Such 
rei^nlations shall become effectiye when ado])ted 
and promnltrated hy the Commissioners in ac¬ 
cordance with law. 

“Skc. f). (c) Keirnlations ])romnfirate<l under 
snhdiyision {h) shall, when adopted, he ])rinted 
in one or more of the daily newspa])ers pub¬ 
lished in the District, and no penalty shall he 
enforced for any yiolation of any such reirnla- 
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tioii which occurs within ton days after such pub¬ 
lication, except that whenev'er it is deemed ad¬ 
visable to make immediately effective any regu¬ 
lation relating to parking, diverting of vehicle 
traffic, or closing of streets to such traffic, the 
regulations shall be effective immediately upon 
])lacing at the point where it is to be enforced 
conspicuous signs containing a notice of the 
r(‘gulation. The placing at or upon the public 
highway of any sign relating to parking or the 
regulation of traffic, except by the authority of 
th(‘ director, is prohibited.” 


This act rep(*ale(l specitically certain acts of Con- 
gi(‘ss under which the (\)mmissioners had heretofore 
1k‘(‘1i auth<o-i/.(*d to control traffic, and the conghkssiOnal 
iNTKNT found therein, having substituted this act for all 
))rior ones, must be the deciding rule of construction. 

The repeal section is as follows: 


''Repeals. 

“Skc. 10. (a) The provisions of the Act enti¬ 
tled ‘An Act regulating the speed of automobiles 
in the District of Columbia and for other x>ur- 
])oses,’ approved June ‘29, 1900, and in so far as 
they relate to the regulation of vehicles or ve¬ 
hicle traffic in the District, the provisions of the 
Act entitled ‘An Act to authorize the Commis¬ 
sioners of the District of Columbia to make police 
regulations for the Government of said District,’ 
approved January 20, 1887, and of the Joint 
Resolution entitled ‘Joint resolution to regulate 
licenses to j)ro])rietors of theatres in the City of 
Washington, District of Columbia, and for other 
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purposes,’ approved February 26, 1892, and of 
the Act entitled ‘An Act making appropriations 
to provide for the expenses of Government of 
the District of Columbia for the fiscal year, end¬ 
ing June 30, 1917,’ are repealed. The provisions 
of Section 20 of the Act entitled ‘An Act to 
prevent the manufacture and sale of alcoholic 
li(piors in the District of (’olumbia and for other 
purposes,’ approved March 3, 1917, shall not 
apply to any person operating any motor ve¬ 
hicle in the District.” 

So the fact that the offense alleged in the informa¬ 
tion subject to the general penalty, found in the traffic 
regulations, viz: 

Pv Halt If Cl a use, 

‘‘Section 22. Any person violating any of the 
])rovisions of any section or paragraph of these 
regulations wherein a jienalty is not specifically 
])rovided shall on conviction be ])unished by a 
fine of not less than $1 or more than $300 or 
imprisonment of not more than 10 days. 

“M. O. ELDRIDGK, 

Director of Traffic. 

‘‘Approved by the Commissioners of the Dis¬ 
trict of Columbia.” 

is a product of the Director of Traffic and the Com¬ 
missioners in no wav disturbs the validitv of the act 
or the regulations thereunder. It was made, ad()])ted 
and promulgated and l)ecame effective in accordance 
with tlie wording and intent of the Traffic Act, and 
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no penalty has been imposed in the instant case, nor 
could be. 

Is the Traffice Director created under this act an in¬ 
tegral part of the municipal organization of the Dis¬ 
trict of Columbia or separate and distinct therefrom? 
If the latter were the case it would apply to each Com¬ 
missioner of the District with equal force, as indi- 
vitlnals and not as agents of the municipality, whose 
olhcers thev are and were. It is obvious that the mo- 
ment the Director of Traffic makes traffic regulations 
and the (Commissioners promulgate “them according to 
law,” it is the District of (Columbia as a municipality 
that enforces them. Conversely, it would be true and is 
true that any infringement of individual rights would 
give rise to the liability of the District and not the 
Director of Traffic or Commissioners, individually. 

The regulation of traffic is not new; it is the position 
of director of traffic, an impersonal thing, and the pro¬ 
cedure that are novel and recent. It is not unlawful 
because of that. In 1698 an attack was made upon the 
Prince of Orange through the printing press, then new 
and novel, and it was argued on behalf of the printer 
thereof that he could not be tried for treason, because 
j)rinting was unknown in the reign of Edward the 
Third, and was not therefore an overt act of treason 
under a statute of that reign, but it is obvdous that 
such reasoning led to the illogical and absurd con¬ 
clusion that it could not be then an overt act of trea¬ 
son to behead a king with a guillotine or shoot him 
with a musket. 
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This jK)sition was created in tlie same act in whicli 
we find the declaration of Conjrress as to future control 
of traffic in the District, which states no retrospective 
change in the substantive law. This Act should be 
fciven therefore the same construction as were similar 
acts in the ])ast. To fail to do so would frustrate the 
])urj)ose of the Act and tend to establish unreliable 
organization. It was said in EcklotT r. District of 
Columbia, 135 V. S., 240, 


“When to a board haviiiii: jj:eneral adminis¬ 
trative su])ervision of the atTairs of a commu- 
nitv and with ])lenarv nower in the matter of 
the appointment and removal of subordinates, 
is added the control of another de])artment and 
no express words of limitation are found in the 
act of makiiiic the transfer, it is to be presumed 
that such board has the same plenary ])ower in 
respect to this new de]>artment, and is not ham- 
])ered by limitations attached to the board which 
theretofore had control of it. If is a unifif of 
afhniuisfration, and not a (hantfr of connnis- 
sion.^' 


See also 


Hrouirhton r. Pensacola, 83 V. S., 2()()-270; 
Mobile V. Watson, 116, U. S., 301, 

for the same i)rinciple in change of incorporation of 
municipalities. 

The ])urpose of the Traffic Act of 1025 beinir to pro¬ 
tect the community at lari^e u])on the streets and hi.!*!!- 
ways, Conirress showed its solit'itude res])ectin.ir the 
fairness with which the j^ower given the Director of 
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Traffic should be used, and afforded security that no 
otlier ndschief would result than that inseparable from 
necessary regulations of all municipal corporations, 
by j*:ivin^ the (\)mmissioners of the District of Colum¬ 
bia authoritv to remove anv incumbent from office. The 
• • 

last line of Section (i (u) directs: 

“The director shall be subject to removal by 
the commissioners for cause.” 

This same section recpdres the director of traffic to 
])erform his duties under the direction of the major 
and suj)erintendent of j)olice of the District, but that 
eidai’^cs no cor])orate ])ower and has no effect as a 
standard or rule by which a correct judgment may be 
formed as to the validitv, either of the act itself or anv 
re gu 1 a t i o 11 the re under. 

Cohens r. Virginia, G Wheat., 44G. 


Authority for Regulation Herein. 

Showing further the intent of Congress to relieve 
congestion of traffic in the District and expedite free 
movenient, arterial highways and boulevards were 
provided for, with elastic speeds thereon. The follow¬ 
ing sections of tin* Traffic Act ])rovide: 


Arivr'iaJ llifilnraif.s or Boulevards. 

“Skc. 14. For the j)urpose of expediting mo¬ 
tor vehicle traffic the director is authorized and 
directed to designate and establish as arterial 
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higliways or l)Oulevards such public highways 
as he deems advisable, to i)rovide for the equip¬ 
ment of any such highway or boulevard with 
such traffic-control lights and other devices for 
the proper regulation of traffic thereon, as may 
be appro])rialed for by the Congress from time 
to time.” 

**Spi'vflliKj anfl Uccfilrss Driving. 

‘‘Sec. (u) No motor vehicle shall be op¬ 
erated upon any highway in the District at a 
rate of speed greater than 22 miles ])er hour, 
except in such outlying districts, and on such 
arterial highways, as the director may desig¬ 
nate.” 


As a natural result certain highways were designated 
as follows by Section j. Article IV, paragraphs g 
and //; 



lierebv 


The following public highways are 
designated as boulevard highways in 


the District of Columbia: 


Sixteenth Street X. 


W., from 11 Street to V Street; Vermont Ave¬ 
nue, from Thomas Circle to Florida Avenue; 
Sixth St ret X. W., from (J Street to Florida 
Avenue; Florida Avenue and Xinth Street, 


from Sixth Street X. AV. to Sherman Avenue; 
Sherman Avenue, from Florida Avenue to Xew 
Ilami)shire Avenue; Xew Hamj)shire Avenue, 
from Sherman Avenue to Georgia Avenue; 
Eighteenth Street, from Alassachusetts Avenue 
to Columbia Koad; Calvert Street, from Adams 
Mill Koad to Connecticut Avenue; Massachu¬ 


setts Avenue from Stanton Square to Sheridan 
Circle; Q Street, from Wisconsin Avenue to 
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Massachusetts Avenue; M Street, from Thirty- 
fifth Street to Pennsvlvania Avenue; Pennsvl- 
vania Avenue, from M Street to Washington 
Pircle; Xew Ham])shire Avenue, from Wash¬ 
ington Circle to U Street; Rhode Island Ave¬ 
nue, from Connecticut Avenue to Fourth Street 
X. F.; South Dakota Avenue, from Rhode Island 
Avenue to Bladensburg Road; Pennsylvania 
Avenue S. F., from Second Street to Fllicott 
(’ircle; Xew York Avenue and Mount Vernon 
Place, from Sixth to Xinth Streets X. AV. 


“(A) The following public highways are 
hereby designated as Arterial Highways in 
the District of Columbia: Sixteenth Street, from 
U Street to Alaska Avenue; Alaska Avenue from 
Sixteenth Street to Georgia Avenue; Georgia 
Avenue, from Xew Hampshire Avenue to the 
District Line; Connecticut Avenue, from Flor¬ 
ida Avenue to the District Line; Massachusetts 
Avenue, from Sheridan Circle to the District 
Line; AV isconsin Avenue, from Massachusetts 
Avenue to the District Line; River Road, from 
AV isconsin Avenue to the District Line; Rhode 
Island Avenue, from Fourth Street X. F. to 
the District Line; Bladensburg Road, from 
Fifteenth and H X. F. to the District Line; 
Pennsylvania Avenue S. F., from Fllicott Cir¬ 
cle to Alabama Avenue; Alabama Avenue and 
Bowen Road, from Pennsylvania Avenue to the 
District Line; Good Hope Road, from Xichols 
Avenue to Xaylor Road; Xaylor Road, from 
Good Hope Road to the District Line. 


“(/) The si)eed of passenger vehicles on the 
above designated Arterial Highways shall not 
exceed twenty-two miles per hour except where 
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the* ]K*rmissi()n of a greater speed is indicated 
hy an olTicial si^n, in which event the speed 
desi<!:nated on such sign sliall not be exceeded.” 


Following which was the iiistant regulation (also 
see Ilrief, J). 2): 

Section IM. Article XI, jiaiagraph (a-c) of the Traffic 
I?egnlations, etfective Deceinhei' lo, reads as 

follows: 


“C’ommercial vehicles e(piipj)ed with solid 
tires and hors(*-drawn vehicles shall not be o])- 
erated on the following streets except for the 
])ni’pos(‘ of making delivei’ies or loading; and 
for snch ]>nrposes such vehicles shall enter and 
leav(‘ at the nearest intersection to snch deliv¬ 
ery or loading ]»oint, ]>rovided, however, that 
vehicles using said highways for the ])nrpose 
herein permitted shall at all times obey the 
Parking JU‘gnlations in force thereon: 

“Kith Street between 11 Street and Colorado 
Avenue, X. W. 

“New Hampshire Ave. between Washington 
C'ircle and V Street, X. W. 

“Rhode Island Avc*. between Connecticut 
Ave. and Xorth (’apitol Street, X. W. 

“Massachusetts Ave. between 14th and 22d 
Streets, X. W.” 

Sixteenth Street is then for the ])nr})oses of this in- 
(piiry, both boulevard and arterial highway. 

What is a bonlevard highwav? 

It is legally defined to be a street of especial width, 
with trees, ])arks and the like on the sides, set aside as 
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driveways, not to be used for heavy teaming or wagon 
traflic*. 

Park Commissioners r. Farber, 171 111., 146. 
Cicero Lumber Co. r. Cicero, 176 111., 111. 
Howell City v. Lowell, 176 .Mass., 576. 

Peoj)le V. Green, 52 How. Prac., 440-445. 


And tins, we submit, was the intent of Congress, when 
it authorized these highways. 

The term, arterial hifilinaijs, newer in its applica¬ 
tion to trallic, can he likmied to the old turnpike, as 
known in England. Traflic in its present-day ])ropor- 
tion was not dreamed of, prior to the past decade, con- 
secpiently, now, it is imperative upon Congress, the 
Commissioners and the Director of Traflic, in its pres¬ 
ent stage of develoi)ment, to retpiire all business to be 
conduct(‘d in accoi’dance with those rules conceived for 
the economic, industrial ami moral interests of the 
public at large. Over 44,000 acres of ground are cov¬ 
ered bv the seat of the Federal Government and it is 
imperative that there 1 h‘ })ro])er regulation for the re¬ 
lief and prevention of traflic congestion. On this 
proposition it was said by this Coui’t, in the case of 
Crosson r. District of Columbia, 55 App. 1). (\, 122: 


“In view of the comlitions judicially known 
to exist in the District of Columbia, it might be 
suggested that the regulations ai’e less drastic 
than the situation demands/’ 


The purposes of the present Traflic Act would not be 
attainable by the unrelegated and unrestricted use of 
16th Street by horse-drawn vehicles. The opinion of 
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tlie court below on this point is based on the misappre¬ 
hension that in the Traffic Act, Congress omitted those 
words, needetl to bring witliin its scope, horse-drawn 
vehicles. We fail to find any omission, in relation 
thereto, that would have to he supplied by the court. 
As a inatt(*r of fact the court below admits that lan¬ 
guage suflicient to show that Congress intended to in¬ 
clude horse-drawn vehicles, for in its opinion (Record, 
p. 10), is stated: 


“It must he conceded that the language, ‘con¬ 
trol of trafiic’ as used in said Section 6 (h) of 
the Act, is broad enough to include the opera¬ 
tion of horse-drawn vehicles, * * 




All doubt, however, concerning this point has been 
eliminated by the recent amendment to the Traffic Act, 
a])])roved July J, 19‘Jfi, which provides in part as fol¬ 
lows : 

“Under the title, ‘Definitions,’ following sub¬ 
division (/ ) of section 2 of said Act, there shall 
he added two new subdivisions (A) and (/) read¬ 
ing as follows: 

“(A) The term ‘vehicle’ shall apply to any 
appliance moved over a highway on wheels or 
traction tread, including street cars, draft ani¬ 
mals, and beasts of burden. 

“(/) Traflic shall he deemed to include not 
only motor vehicles, hut also all vehicles, pedes¬ 
trians, and animals of every description.” 
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And section 5 of the amended act provides: 

“Sec. 5. Tliat said Act be, and the same is 
hereby, amended by striking out all of sub¬ 
division (a) of section 1) of said act and insert¬ 
ing in lieu thereof the following: 

“(a) No vehicle shall be operated upon any 
public highway in the District at a speed greater 
than twenty-two miles per hour except in such 
outlying districts and upon such highways as 
the director may designate. In such outlying 
districts and on such arterial highwavs or boule- 
vards, and on all other public thoroughfares or 
bridges and alleys, the speed of all vehicles ex- 
ce])t street cars shall be governed by the pro¬ 
visions of this act and the regulations promul¬ 
gated thereunder.’’ 

thus reiterating its former meaning. Congress shows 
the importance it attaches to the elimination of traffic 
conjestion. 

In so far as horse-drawn vehicles niav be excluded 
from the use of certain streets, the regulation applies 
to a class, and does not constitute unjust discrimina¬ 
tion, as depriving a person of the use of his proy)erty, 
in contemplation of law. There is no private, inherent 
right in public highway or public space, as against the 
public in general. 

Siddons v. Edmonston, 42 App. D. C., 459-466. 
Vanderbilt v. Adams, 7 Co wen (N. Y.), 349-351. 
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Every pul)lic regulation does limit the absolute right 
(d‘ someone that existed at some time, 
l^lair ?*. Kilj)atriek, 40 Iiid., 315; 
h’einmaii r. Little L’oek, 237 U. S., 173; 

Cave r. Kudolph, 53 Apj). D. C., 12; 

I he duty to the ])uhli(* htung greater than to the in¬ 
dividual. 

Milhu* r. Strahl, 23!> V. S., 420. 

5th Ave. Coach Co. r. Xew York City, 221 L^. S., 
407. 

Barhier r. Conley, 113 C. S., 1. 

Liehciniaii r. Van De Can-, 100 U. S., 552. 

III. 


Regulation Reasonable on Its Face. 

The ])roceedings h(‘rein being ])redicated upon the 
judgment on a motion to (piash, the (piestion of the rea¬ 
sonableness of the operation of the regulation, being 
a «|Uestion of fact, is not rais(*d, but being a usual n‘gu- 
lation lesulting fi-om the clear intent of the Congres¬ 
sional action in the premises, the reasonable use of 
tin* highways in the District of Columbia being pr'uua 
idcir a matter for the best judgment of the local au- 
thoiiti(‘s, w(* submit the regulation is, at this stage of 
the proceedings, at least, amply justified by the Traffic 
Act of L)25. 
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Conclusion. 

It is respectfully urged, therefore, that the judg¬ 
ment of the lower court should be reversed. 

F. II. STEPHENS, 

EDWARD W. THOMAS, 

Attorneys for Appellant. 
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Northwest, between 11 Street and Colorado Avenue, in 
violation ot* Section 13-ae of the Traffic Kegulations of 
the District of Columbia. (K. 2-3.) 

Defendants in Error tiled motions to (luasli the war¬ 
rants and informations on numerous grounds, as ap- 
])ears from said motions. (K. 4, 5 and (>.) After ar- 
^rument of said motions, and the submission to and 
consideration bv the court of numerous authorities in 
sup])ort thereof, said motions were by the court sus¬ 
tained, on the ground that the Director of Traffic 
and/or the District Commissioners had no autliority 
under the Act of March 3, 11)25 (known as the Traffic 
Act) to cxiludc horse-drawn vehicles from Sixteenth 
Street, as has been attempted in and by said Section 
13-ae of the Traffic Regulations. (See the closing? par- 
a^^raph of the Court’s opinion, R. 13 and -14.) 


ARGUMENT AND AUTHORITIES 

At the outset, we feel that tlie (piestion here in¬ 
volved has been rendered moot, for the most ])ai*t at 
least ; for l>y tin* Act of »Iuly 3, 1!)2(), Con,Lcrt*ss anieiuh'd 
the Traffic Act in such maniu‘r and to such extent as 
si)ecifically to extend the power of r<\(ftilaiion to horse- 
drawn vehicle, tlie lattcu* -\ct haviiiij: related entirely 
to motor-vehicle traffic, ami havin,i>: rejicaled the pre¬ 
vious general and broader ])ower of the Commissioners 
to rej>:ulate and control traffic of all kinds in the Streets 
and Highways of the District. 

However, there yet remain numerous (piestions as 
raised by the motions of the Defendants in Error; and, 

as thev mav be more convenientlv and brieflv discussed 

• • • • 

by grouping them under fewer headings, we proceed to 
a discussion of the remaining ])oints involved. 
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POINT I 

IX IS VESTED AUTHORITY TO MAKE 

REGULATIONS FOR THE CONTROL OF 
TRAFFIC; AND HAVE THE PROPER PER¬ 
SONS ACTED? 

Section fi-a of the Traffic Act directs the Commis¬ 
sioners to appoint a Director of Traffic ''ivho, under 
the direction of the major and superintendent of po¬ 
lice/' is mandatorily directed to ''perform the duties 
prescribed in this Act," and "such additional duties^ 
not consistent therewith^ in respect of tJtc regulation 
and control of fra/Jic as the commissio)fers mag re¬ 
quire." The Director next is authorized to make rea¬ 
sonable re^nlations in respect of liorns, brakes, etc., 
and such other rei^iilations witli respect to the c(nifrol 
of traffic as are deemed advisable, and his regulations 
are to remain in force “until revoked bv the Director 
with the approval of the Commissioners.’’ The sec¬ 
tion further provides that the regulations shall become 
etlVctive when adopted and ])romulgated by the Com¬ 
missioners in accordance with law, and the following 
sub-section (c) prescribes the exact manner in which 
they are to be given effect. Prior to the Traffic Act, 
the Commissioners had much broader power and more 
j)lenary control over the movement of vehicles in the 
Street, their then authority having come from the Act 
of January 20, 1887, and the Joint Resolution of Feb¬ 
ruary 20, 1892. These enactments are expressly re- 
j)ealed by the Traffic Act (Section 10-a), and it be¬ 
comes perfectly apparent that the Traffic Act is self- 
(‘xecuting in the matter of promulgation and adoption 
of traffic regidations. Likewise, it is perfectly appar¬ 
ent that the regidations purporting to have been made 
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and adopted ])y the Director and promulgated by the 
Commissioners fail to show that thev were made bv 

» 9 

the Director “under the direction of the major and 
superintendent of ])oliceC’ and, furthermore, no one 
can tell from reading the Act whose authority is su- 
l)reine in the matter of making and adoption and pro¬ 
mulgation of the reasonable regulations directed to be 
made bv the Act. We submit that said Section of the 
Trafiic Act is so utterly re])ugnant, contradictory, and 
uncertain in its terms, that it is impossible to say 
with anv degree of ('ertaintv in whom Congress meant 
to vest the authority for the making and enforcement 
of the Trafiic Kegulations. If it was meant that the 
major and superintendent of ])olice should have a 
hand in this work, then it appt‘ars that his cooperati(»n 
and assistance are wanting; and, in addition, many 
other (pu'stions suggest themselves in considering said 
section of the Trafiic Act. 


I’OIXT IT 

THK KHtJCLATloX IX (^I HSTIOX IS CXAC- 
THObMZKD AXD IS, THKHKFOKK IXVALID 
AXD OF XO FFFFCT. 

Sub-si‘ction (ac) of Section IM, Article XI, of the 
Trafiic Fegulatious shows verv clearlv that the Direc- 

ft ft 

tor (d* Trafiic has exceeded the authoritv conferred bv 

ft * 

the Trafiic Act; and that, too, with the a])j)roval of the 
Commissioners. Tlu‘ extent of the ])owers conferred 
by tlu‘ Act is (1) the eslablishmimt of arterial high¬ 
ways or boulevards and to provide for their equipment 
with trathe control lights when appropriated for by 
Congress; and, (2) in all other respects, the reason¬ 
able regidation and control of traffic is all that has 
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been provided for by Congress. Notwithstanding these 
very plain directions of Congress, he has attempted to 
(\ich((lc horse-drawn vehicles from Sixteenth Street, 
Northwest, between H Street and Colorado Avenue, 
and from other highways. 

The following authorities sustain our contention 
that authority to regulate and control does not include 
the power to exclude or prohibit. 

In Broicnlow r. O'Douoghue Bros., 51 App. D. C. 
114, the Commissioners, under the broader and more 
general power then possessed by them, had attempted 
to prohibit ingress and egress to the gasoline filling 
station of the appellee across the sidewalk on Four¬ 
teenth Street, Northwest, near Irving Street. This 
court, in holding the attempt beyond the power of the 
Commissioners, and unreasonable, said: 


“No doubt the commissioners have the power 
to make reasonable regulations for the use of 
driveways across sidewalks (authorities), and 
that their decision in that regard will not be dis¬ 
turbed if it has anv reasonable basis in facts re- 
biting to the matter. (Authorities.) But regula¬ 
tion is our thing and prohibition is another. Here 
the appellants seek to deprive the appellee of the 
use of a driveway leading from Fourteenth Street. 
It needs no ai’gumcMit to show that an entrance to 
a i)lace of business such as appellee conducts from 
a street over which there is much travel is far 
more valuable than one from a street where the 
traffic is light. The latter is not the equivalent of 
the former. 


“We find no authority which sustains the posi¬ 
tion of the commissioners, but there are many 
against it.” (Italics ours.) 
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In Peace rs. ir>n. G. McAdoo, 110 App. Div., 13, 90, 
N. Y. S., 1039, the court considered a provision of 
Greater New York’s charter which provided: “It is 
lierehy made the duty of the Police Department and 
officers at all times of the day and night, and the mem¬ 
bers thereof, are hereby empoweder, to regulate the 
movement of teams and vehicles in tlte strets squares, 
j)arks, and guhlie places/' The rule adopted by the Po¬ 
lice (Commissioner thereunder prohibited the passage 
of vehicles in parts of certain streets. The Special 
Term sustained a demurrer to the charge of a viola¬ 
tion of that rule, and on appeal the court said, in ))art: 

“The question, then, is whether under those sec¬ 
tions the Commissioner of Police could, by general 
rule, prohibit the movement of teams and vehicles 
generally in parts of the city streets. I think that 
he could not, for the reason that the power to regu¬ 
late is not power to prohibit." 

“A statute of delegation of powers is strictly 
construed, ‘and anv reasonable doubts as to the 
existence of the particular power resolved against 
the same.’ * * * ‘Alike applicable to both is 

the principle that rules and by-laws are construed 
like other provisions encroaching on the ordinary 
rights of persons. They must be reasonable. 
* * ’ and not in excess of the statutory ])()\ver 

authorizing them, or repugnant to that statute, 
or the general principles of law. 

“The very idea of a street imports the right of 
the general public to pass and repass thereon 
throughout all parts thereof. In People v. Kerr, 
27 X. Y., 188, 194, the court said: ‘The right of 
the public, that is, of the people of the City, in 
the street or highway is passage. In the ordinary 
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use of the highway it is the right to pass and re- 
])ass over its surface on foot or in carriages at 
pleasure.’ 

“Ill Smith r. McDoivellj 148 Ill. 51, it is said: 
‘The Municipality, in respect of its streets, is a 
trustee for the general public and holds them for 
the use to which they are dedicated. The funda- 
mental idea of a street is not only that it is public, 
but that it is public in all its parts for free and un¬ 
obstructed passage thereon by all persons desir¬ 
ing to use it.’ 

“When the legislature confers upon one whose 
duties are primarily executive a power to deal 
with an existing public right, every intendment is 
that the legislature would preserve the right, and 
not thus confer a means to destroy or impair it. I 
think that the legislature has preserved this right, 
in that it has conferred the power of regulation 
only. To regulate implies that there exists the 
subject to be regulatecl. The right of regulation 
is restricted to the ‘movement of teams and ve¬ 
hicles in the streets, etc.’ This expression recog¬ 
nizes the existence of such a thing, and such 
movement in every part of a public street is a pub¬ 
lic right. If, under the guise of regulation, that 
inov(‘nu'nt is forbichlen in any j)art of the street, 
there is, of course, an impairment of that right, 

and, protanto, i)rohibition against its exercise. 

# * * 

“I am not cited to anv authority, and I find 
none, which holds that under the power of regula¬ 
tion any public body or officer can, as a general 
rule, ])rohibit the [)assage of all vehicles to and fro 
in any part of a public street.” (Italics ours.) 

The case of Sumner County vs. Inter urban Trans¬ 
portation Company, 213 S. W. 412, 5 A. L. R. 765, is 
also authority for the proposition that the right to 
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regulate does not include the right to exclude. There, 
the county commissioners sought hv injunction to ])re- 

vent the use of verv heavv trucks on the roads of the 

• * 

county, and claimed, among other things, that the 
bridges were not built to withstand the strain incident 
to such use. The injunction was sought on the theory 
that such use inflicted damage to the roads; but the 
court, in denying the injunction, lu‘ld that the roads 
belonged to the peoi)le and were o])en to the use of 
all on eciual terms and without distinction; that the 
motor truck is a modern means of transportation, and, 
if the roads constructed with a view to serving more 
ancient means of transportation are inade(]nate to 
meet modern means, then, eitluu- the roads must be 
improved to meet tbe latter demands, or ex])r(‘ss au¬ 


thority of the legislature must be sought 


for tlu*ir ex¬ 


clusion from the highways. 


POINT III 

THH KKOULATIOX IIKKK INVOLVED BE¬ 
SPEAKS ITS OWN rXHEASONABLEXESS. 


Many considerations showing this regulation to be 
unreasonable, on its face, might be snggi*sted; but. we 
submit, it is sutlicieiit to sav, tii'st, that tbe use oT boi*se- 


drawn vesicles on streels 
use of heavv buss(‘s etc. 


is no moi’e injui*ious than tb(* 
: si*cond, in consideration o!‘ 


tlie enormous width of tbe stri‘et in (piestion, tbeie is 
neither occasion nor nect*ssitv for the exclusion of 
horse-drawn vehicles; third, com])liance with tbe iH'g- 
ulations means that the users of horse-drawn vehicles 


must take circuitous routes to their ])oints of destina¬ 
tion, if on Sixteenth Street; and, fourth, the regula¬ 
tion unduly and unreasonably restricts the right of the 
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citizens f>:enerally to use the highways of the District 
n])oii terms of e(iiiality. 

In the case of Moorv r. District of Columbia, 12 App. 
I). ('. 5i>7, involving a regulation attempting to fix tlie 
heii^ht for lian(lle-])ars of bicycles, the court pointed 
out that the r(‘strict;ons imposed by ('oiyu^ress ui)on the 
! xercise of a power are only tliat tlie regulations made 
])ursuant thereto must he reasonable and usual in 


character and the manner of their enforcement. The 


court said: 


“If it be shown and determined that the reg¬ 
ulations, or any material parts thereof, are un¬ 
usual or unr(‘as(niable, they would be inoperative 
and void, to the extent that tliev are so unusual or 
unreasonable, because, in such case they would 
not be within the power delegated by (’ongress. 
For it is a settled ])rinciple that municipal ordi- 
ances or re,i!:ulations cannot enlarij:e oi* change 
the legislative power to the municipal 

agency. 

“And even without respect to the special limi¬ 
tations or 1 ‘estrictions imposed by the acts of Con¬ 
gress, and in the absence of ex])ress delegation of 
authority, all by-laws, ordinances, and police reg- 
lations of municipal corj)orations, must be rea¬ 
sonable and not inconsistent with anv statute of 
the legislature, nor with the general principles of 
the common law that prevails in the State or Dis¬ 
trict, ])articularly thos(‘ having ivlation to the lib¬ 
erty of the citiz(‘n or the rights of private prop- 
ertv. Xor must anv onlinance or i-egulat:on bi‘ 
unnecessarily oj)])ressive to the citizen; nor can an 
ordinance or I'egulation be legally made and en¬ 
forced (which contravenes a common right), un¬ 
less the power to do so be plainly conferred by leg¬ 
islative grant. 1 Dill. Muu. Corp, Secs. H20, 
325; Tick Wo. r. Hopkins, 118 U. S. 356, 47lC' 
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In the case of Couglui vs. District of Columbia^ 25 
Apj). 1). (\ 251 (the snow removal case), the court 
pointed out that the re^ilation promulgated hy tlie 
commissioners was invalid, and that the Act of 1887 
authorized regulation only and not legislation or the 
imposition of a duty. The court adverted to the fact 
that various municipalities throughout the United 
States have exercised such broad powers, hut stated 
that tlu‘ (‘xercise of such j)owers by other municipali¬ 
ties was not a determining factor in this jurisdiction, 
because the commissioners are not the munici])ality, 
but an* more executive officers. 

In the case of Waltrr rs. Ma( Farlantl, 27 Apj). 1). C. 
l82, the court construed an act conferring upon the 
commissioners entire control of, and to make all reg¬ 
ulations they deemed necessary for keeping streets, al¬ 
leys, etc., in repair. They attem])ted to narrow a cer- 
iain street. The court held that the munici])al organ¬ 
ization of the District of Uolumbia is of a ])ecidiar 
character; that there is no general organic law cov¬ 
ering all of the ordinary powers usually conferred in 
creating municipal organizations; and that the com¬ 
missioners, though vested from time to time with the 
])ower to make important regulations, are meie minis¬ 
terial oflicers who must act strictly within the ])owi‘r 
conferred upon them by law. 

In the case of Dunir vs. District o/ DalKoibid, 14 
App. I). U. 425, the court considered a joint res<4ution 
of (d)ngress relating to the establishment of hack 
stands at certain railroad stations, and in holding the 
resolution and the regulation made thereunder to be 
invalid, the court pointed out that vv’hile, from the co¬ 
ordinate independence of the three branches of gov¬ 
ernment, the acts of the legislative and executive 
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branches are not, without qualification, subject to ju¬ 
dicial review, and said: 


“* ■ * But this is always and in all cases 

subject to the qualification that the individual 
rights of individual citizens are not involved in 
such exercise of power and not impaired by it. 
For when the individual is deprived of his rights 
or unduly hindered in the exercise of them, it mat¬ 
ters nothing to him, and it can make no reason¬ 
able ditference in law, whether this is done under 
the pretense of express legislative authority or 
under the claim of general or implied power; and 
the courts will give a remedy in either case if 
they can. 


“Tlie Congress of the Fnited States in the 
present instance authorized the commissioners to 
locate a cab stand for the railroad companies ad¬ 
jacent to the station. Plainly this was to be done 
in sul)ordination to the general rights of private 
citizens and upon the principle of equality. There 
was nothing in the joint resolution that granted 
this authority which would justify the commis¬ 
sioners to grant an exclusive right in the streets 
to the railroad company, and we so held in the 
Curry case. The grant of such exclusive right 
was not a proper exercise of their power, but was 
in excess of it. Equally in excess of it, and not 
contemplated or justified by the joint resolution, 
is the exercise of the power which, in fact, al¬ 
though ])erhai)s not in form, results in the grant 
of an exclusivx* right to the company and the ex¬ 
clusion of the public from the streets in questiony 
or in an unfair discrimination which would practi¬ 
cally amount to the same thing. The utmost that 
can fairly be claimed for the joint resolution is 
that it empowers the commissioners to allot a 
reasonable portion of the specified streets for the 
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ca))s of tho railroad company, and it was evident¬ 
ly not th(‘ intention of (’on^ress to authorize any 
unfair discrimination in favor of the company or 
against the public. The (piestion of the reason- 
al)leni‘ss of any re^culation that might be made was 
therefori* hd't o])en by (’ongress, and was mani¬ 
fest Iv so intend(‘d, and it cannot well be claimed 
that tlu‘ commissioners by their action precluded 
all iiKpiiry into that (pU‘stion, when Congress did 
not assume to speak with any such authoritative 
liiiality. 'I'liis is not oik* of tin* cases where the 
reasonableness of munici])al regulation is beyond 
the (piestion by the individual citizen.” 


POINT IV 

CAN C()N(JKM:ss (JIVK TIIK TRAFFIC DIREC¬ 
TOR AND/OR THE (COMMISSIONERS LEG¬ 
ISLATIVE POWER TO DEFINE CRIMES 
AND MISDEMEANORS AND TO FIX THE 
PUNISHMENT.' 


The director of trallic, the commissioners, or the 
major and su])eiintendent of jiolice, as the case may 
be, under the Tratlic Act are mere ministerial officers 
and bound by the authoriti(‘s conferred upon them by 
Congress. They possess no legislative authority 
whals(»ever, aiid we submit that (Congress cannot law¬ 
fully delegate* to them, or either of them, the power 
both to deline a crime and prescribe the punishment, 
because such ])ower is legislative in the highest sig- 
niticance of that term. This tirojiosition is supporte<l 
bv the following cases: 

In (j Iaih\ under the heading “Consti¬ 

tutional Law,” ]). 181, it is said that— 
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“While the legislature cannot delegate to a 
hoard or to an executive officer the power to de¬ 
clare what acts shall constitute a criminal offense, 
it is competent for it to authorize a commission to 
])rc‘scril)e duties on which the law may operate in 
imposing a ])enalty and in effectuating the purpose 
designed in enacting the law. Where a statute 
does not provide that the violation of regulations 
shall amount to a criminal offense, the regida- 
tions themselves are ineffectual to create such of¬ 
fense. There must in all cases be statutorv au- 
thority for declaring that an act amounts to a 
crime. ’ ’ 


Kx partv McNulty, 77 (^alif. 1(54, 19 Pac. 237. 
State r. A. C. L. Ry., oG Fla. 817, 32 L. R. A. 
(X8) G39, note. 

r. S. rs. (Ir'unaud, 220 V. S. 50(5, 55 L. Ed. 563. 


Scuatc of Happy Home Clubs vs. Alpeua Co., 99 
Mich. 117, 23 J.. R. A. 144. 

Jan)Cni rs. State, 42 Tex. Cv (531, 30 L. R. A. 
(X8) 500. 

Pieree rs. Doolittle, 140 la. 333, G L. R. A. (XS) 
143. 


In the case of Cuitt fl States rs. (Irimaud, 220 U. S. 
50(5, 55 L. Ed. 5(53, Foiigress enacted legislation to gov¬ 
ern the forest reserves, aud, iu additiou to authorizing 
the Secretary of AyrieuUure to utahe reasonable rules 
aud reyulatious for Ijn utauayeuieul aud control there¬ 
of, expnssly declared that a riolatio)! o/’ such regula- 
lafious si-ouhl bo punished by .such fin(‘s, etc., as are 
mentioned in Sections 53)88 R(‘vis(‘d Statutes, which, 
as amended, carried penalties of .$500 or imprisonment 
of not more than twelve months, or both. The Secre¬ 
tary made a regulation requiring persons to have per¬ 
mits to graze lirestoek on the forest reserves, hut de- 
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fvndant did so uithouf first obtaining a permity and 
was indii trd. The lower court sustained a demurrer 
to the indictmcMit, and the Supreme Court, in reversing 
that action, liehl that the violation of the regulation 
)vas }iof a violation of the rule onli/y but of the Act of 
('onffvvss as well, u'hich fixed and earned ivith the vio¬ 
lation the preserihed penaJtg. In the course of the 
opinion, Justice Lamar said: 

“That Congress cannot delegate legislative 
])ower is a princi])le universally recognized as vi¬ 
tal to the integritv and maintenance of the svstem 
of government ordained hv the Constitution. 
}farshall Field A' Co. rs. (dmky UJ U. S. 692, 36 
L. Kd. 30!). 

“It is true that there is no act of Congress 
which, in express terms, declares that it shall be 
unlawful to graze sheep on a forest reserve. But 
statutes from which we have quoted declare that 
the privilege of using the reserves for all ‘proper 
and lawful purposes’ is subject to the proviso that 
the person so using them shall comply with the 
rules and regulations covering said forest reserve. 
The same act makes it an offense to violate those 
regulations; that is, to use them otherwise than 
in accordance with the rules established by the 
Sec ret a rv. * * * 


“The Secretary could not make rules and reg¬ 
ulations for any and every purpose. Williamson 
vs. l\ S., 207 V. S 462, 52 L. Kd. 297. As to those 
here involved, thev all relate to matters clearlv in- 
(Heated and authorized by (’ongress. The subjects 
as to which the Secretary can regulate are defined. 
The lands are set apart as a forest reserve. He is 
required to make ])rovision to protect them from 
depredation and harmful uses. He is authorized 
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to regulate the occupancy and use and to preserve 
the forests from destruction. A violation of rea¬ 
sonable rules regulating the use and occupancy of 
the property is made a crime, NOT BY THE SEC¬ 
RETARY, BUT BY CONGRESS. THE STAT¬ 
UTE, NOT THE SECRETARY, FIXED THE 
PENALTY.’’ 

In the case of United States vs, Eaton, 114 U. S. 677, 
36 L. Ed. 591, Congress had before it a demurrer to 
an indictment for a violation of the Oleomargarine 
Act. That Act required manufacturers of that com¬ 
modity to keep such books and records as might be 
deemed proper and required by the Treasury Depart¬ 
ment, but it contained no penalty for a failure to do so. 
Section 18 of the act provided that if anyone should do 
anything prohibited by the act, and there was no sep¬ 
arate penalty prescribed by the act for the doing of 
the specific thing, then the person so offending should 
be fined $1,000.00. 

The Treasury Department promulgated a regula¬ 
tion requiring ivholesale dealers to keep books and 
make returns of their business. The defendant, a 
wholesaler, failed to comply with the regulations and 
was indicted. The act itself was directed against man¬ 
ufacturers, and did not refer to wholesalers; and in 
sustaining the demurrer, on certificate of devision of 
opinion from the Circuit Court for the District of Mas¬ 
sachusetts, the Supreme Court said in part: 

‘Ht is well settled that there are no common- 
law offenses against the United States. (Authori¬ 
ties.) 

* * * • « 

‘‘Much more does this principle apply to a case 
where it is sought substantially to prescribe a 
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criminal (*lTcnsc l)y a rcirulation of a department. 
It is a j)rinciplc of criminal law that an olTcnsc 
which may he subject of criminal ])roce(lnre is an 
act committed or omitted ‘in violation of a ])ul)lic 
law, either forhiddinic or commandini^ it.' 


“It wonld he a very dangerous principle to hold 
that a tiling jirescrihed hy the (Commissioner of 
Jnteiaial Keveinus as a ni‘edfnl re.‘j:nlation under 
the ()h‘omar^arine Act, for carryini; it into ef¬ 
fect, could he considered as a thiiii^ ‘re(piirc*d hy 
law’ in the cai'ryin^ on or conducting of a husi- 
ness of a wholesale dealer in oleomargarine, in 
such manner as to become a criminal olTense ])un- 
ishahle under Section 18 of the Act, ))articnlarly 
when the same Act in sec. 5 re(piin*s a manufac¬ 
turer of the arti(*le to such hooks and rend(‘r 
such returns as th(‘ (’ommissionei* of Internal Rev¬ 
enue, with the approval of the Secretary of the 
Treasury, may, hy re.irulation, reipiire, and does 
not impose in that section or elsewhere in the Act, 
the duty of keej)in.u: such hooks and rendering: such 
returns upon a wholesale dealer in the ai’ticle. 

“It is necessarv that a sutheient statulorv au- 


thoritv should exist for declarinir anv act or omis- 
sion a criminal otfense; and we do not think that 
the statutory authority in the present case is suf¬ 
ficient. If (’oniri’oss intended to make it an of¬ 
fense for wholesale dealers in ()h*omar^arine to 
omit to kee]) hooks and render returns as re(piired 
hy i('Lrulati(»ns of the I)e])artnu‘nt, it would hav(‘ 
done so distinctlv in connection with an enactment 
such as above recited. 


“Regulations prescribed by the President and 
by the heads of de]>artments, uiahu* authority 
fCranted by (’oiiirress, may ho reii:ulations ])re- 
scrihed by law, so as lawfully to su])])ort acts done 
under them and in accordance with them, and may 
thus have, in a proper sense, the force of law; 
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but it does not follow that a thing required by 
them is a thing so required by law as to make the 
neglect to do the thing a criminal offense in a citi¬ 
zen, where the. statute does not distinctly make the 
neglect in question a criminal offense.” 

To the same effect is the case of Stoiifenhurg vs. 
Ih umck, 129 U. S. 141, 32 L. Ed. 637. 

In the Grimaud rase, supra, the Supreme Court re¬ 
ferred to the case of Brodbiur vs. Rrrrrr, 182 Mass. 
599, and approved the ruling of that case in the fol¬ 
lowing language: 

“In Broadhine vs. Brvrrr, a boulevard and 
park board was given authority to make rules and 
regulations for the control and government of the 
roadwavs under its care. It was there held that 
the provision in the act that breaches of the rules 
thus made should be breaches of the peace, pun¬ 
ishable in any court having jurisdiction, was not 
a delegation of legislative power which was un¬ 
constitutional. The court called attention to the 
fact that the puishment was not fixed by the board, 
saying that the making of the rules was adminis¬ 
trative, while the substantive legislation was in 
the statute, which j)rovided that they should be 
])unished as breaches of the peace.” 

In the case of State vs. Attantie Coast Line, 32 L. R. 
A. (NS) 639, 651, the court said: 

“If the regulation or action of an official or 
board authorized by statute does not, in effect, de¬ 
termine what the law shall be, or does not involve 
the exercise or primary and independent discre¬ 
tion, but only determines, within definite limits, 
and subject to review, some fact upon which the 
law, by its terms, operates, such regulation or 
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action is administrative and not leg:islative, exoo- 
ntive, or judicial in its character and elTect. The 
effect and operation of a statute may be made con¬ 
ditional and contingent upon the ascertainment 
of particular facts, and may he made to depend 
upon a subsequent event.” 

In that case the act provided that the railroad com¬ 
mission sliould make rules and regulations for carry¬ 
ing into effect and enforcing it, and provided a penalty 
or fine of $5,000.00 for the violation of the regulations 
when so made, after notice and hearing. 

Tlie court further said: 


“The statute does not attempt to give to the 
railroad commission power to prescribe a duty to 
he observed by the railroad company as a carrier 
and also to provide a penalty for the breach of the 
duty. Such action, if taken, might be considered 
an attempt to authorize the commission to make 
substantive law in violation of the constitution, 
since prescribing a penalty to be incurred is a 
legislative function.” 


In the case of Vuitrd States rs. Cohen (iroeerif 
C(t., 255 U. S. 51, ()5 L. Ed. 51(), in an indictment under 
the Lever Act for charging excess prices for neces¬ 
saries, the court construed the provision of that act 
to the effect that it should be unlawful to exact exces¬ 
sive prices for necessaries and prescribed a i)enalty of 
$5,000.00. The court, in holding that the Act was void 
because of its vagueness, uncertainty, and indefinite- 
ness, said: 


“Observe that the section forbids no specific or 
definite act. It confines the subject matter of the 
investigation which it authorizes to no element 
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essentially inhering? to the transaction as to which 
it provides. It loaves open, therefore, the widest 
conceivable iiKpiiry, the scope of which no one can 
foresee, and the result of which no one can fore¬ 
shadow or adecpiately guard against. In fact, we 
see no reason to doubt the soundness of the obser¬ 
vation of the court below in its opinion to the ef¬ 
fect that, to attempt to enforce the section would 
be the exact ecpiivalent of an effort to carry out a 
statute which in terms merely penalized and pun¬ 
ished all acts detrimental to tlie public interests 
when unjust and unreasonable in the estimation 
of the court and jury.” 


It is respectfully submitted that the Traffic Act is 
invalid because it is a clear attempt on the part of Con¬ 
gress to delegate to merely ministerial officers the 
power both to define a crime or misdemeanor and to 
fix the punishment. 

Furthermore, even if the authority to fix reasonable 
penalties of fine or imprisonment is valid, a glance at 
the traffic regulations (Page 30) will disclose that the 
Act has not been complied with, for there the penalty 
provitled is “a fine or not less than $1.00 or more than 
$300.00, or imprisonment of not more than ten days.” 
Xo authority is given the court to inflict both the fine 
and imprisonment, as contemplated in and provided 
by the Act in (piestion; so that even the terms of the 
Act have not been strictly adhered to by the authori¬ 
ties. 

CONCLUSION 


It is respectfully submitted: First, that there is not 
sufficient certainty in the act as to the person or per¬ 
sons in whom is reposed the authority to make the 
regulation here in question; second, that the regula- 
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tion in question is wliolly unauthorized by the act, 
and is ])eyond tlie scope of tlie power and authority 
found in tlie act; third, the re^ilation here in question 
l)es])eaks its own unn'asonableness and shows on its 
face that it constitutes an undue, unwarranted, and 
unauthorized restriction upon the rights of a lar^e 
class of the jiublic; ainl, fourth, the re^dation is in¬ 
valid and no yninishment can be inflicted for want of a 
proper lepslative declaration defininj^ the claimed of¬ 
fenses and fixing the punishment therefor. 

Respectfully submitted, 

Roger J. Whitkford, 

H. S. Barger, 

Attorneys for Defendants in Error, 




